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In  case  Of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be  paid  in
the aforesaid  manner not withstanding the fact that the one appeal to the Appellant Tribunal  or
the  one  application  to the  Central  Govt.  As the  case  may  be,  is filled  to  avoid  scriptoria  work  if
excising  Rs.1  laos fee of Rs.100/-for each.
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court fee Act,  1975 as amended.
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For  an  appeal  to  be  filed  before  the  CESTAT,  10%  of the  Duty  &  Penalty  confirmed  by  the
Appellate Commissioner would  have to be pre-deposited,  provided that the pro-deposit amount
shan not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal  before  CESTAT.  (Section 35 C (2A) and 35 F of the Central  Excise Act,1944, Section 83
& Section 86 of the Finance Act,1994)
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s  order  arises  out  of  an  appeal  filed  by  M/s.  Rutvik  Power  Services,

rket  Yard,   Visnagar-384315(here+nafter  referred   to  as  `appe//anf')

Order   in    Original    No.    16/AC/MEH/CGST/20-21    dated    31.07.2020

ter  referred  to  as  `the  t.mpL;gned  order)   passed   by  the  Assistant

ioner,         Central         GST,         Division-Mehsana,         Commissionerate-

agar  (here.inaFter referred to as `the adjudicating  authorityr) .

cts   of   the    case,    in    brief,    are   that   the    appellant    is   engaged    in

services     under    the    category    of    ``erection,     commissioning     &

on"   as   well   as   ``works   contract   services"   and   holding   Service   Tax

tion  Number ABRPP5189RSD001.

dit    of    the    records    of    the    appellant    was    carried    out    by    the

ental   audit  officers  for  the   period   from   April,   2016  to  June,   2017.

n  the  audit  observations,  a  show  cause  notice  no.   105/2019-20  has

ued   vide   F.No.   VI/1(b)-1798/Rutvik  PS/IA/18-19/AP-57  to  the  said

t for demand  and  recovery of the  amounts as  mentioned  below:

Cenvat  Credit  of  Rs.   1,070/-  on  account  of  wrong  availment  of
cenvat credit on  insurance  and  telephone services.
Service  tax   amounting   to   Rs.   1,69,431/-   on   account  of  short
payment  of  service  tax   noticed   on   reconciliation   of  income,   as
declared   in  ST-3  Returns  for  the  period  vis-a-vis  their  financial
records.
Penalty  proposed  under  Section  78(1)  of  the  Finance  Act,   1994
readwith  Rule  15  (3)  of  the  Cenvat  Credit  Rules,  on  account  of
the demands  proposed at (i) above.

)   Penaity  proposed  under  Section  78  (1)  of the  Finance  Act,1994,
on account of the demands  proposed  at (ii)  above.
Interest  at  the  appropriate  rate  on  the  demands  proposed  at  (i)
above  under  Section  75  of the  Finance  Act,   1994  readwith  Rule
14  (1)  (ii)  of the  Cenvat  Credit  Rules.
Interest  at  the  appropriate  rate  ol)  the  demands  proposed  at  (ii)
above  under Section  75  of the  Finance Act,  1994.

he  show  cause  notice  No.   105/2019-20  has  been  adjudicated  by  t:he

ating   authority   vide   the   impugned   order   wherein   all   the   demands,

ed  vide  the  show  cause  notice  [as  mentioned  in  above  para-2.1]  have

onfirmed   and   ordered   to   be   recovered   alongwith   penalty  &  interest

e   thereon.   The   grounds   on    which   the   adjudicating    authority    has

ed  the  demands  vide  impugned  order  are  briefly  reproduced  below:
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(1)  The  appellant  has  availed  Cenvat  Credit  of  Rs.   1,070/-on   insurance

and  telephone  services  for  personal   use  which   is  not  eligible  as  per

the  exclusion  clause  detailed  under  the  provisions  of  Rule  2(I)  of the

Cenvat   Credit   Rules,   2004.   In   case   of  Carrier  AC   &   Ref ri.   Ltd.   Vs.

CCE,    Delhi-IV    (2016    (41)    STR    824    (Tri.-Chan)    also,    it    has    been

specifically  ruled  out  that  Cenvat  Credit  on  input  services  of  personal

use  or consumption  of employees  is  not eligible.

(2)    During   reconciliation   between   financial   statements   and   ST-3   return

for  the   same   period,   it  was   observed   that  there   is   a   difference   in

showing  receipts  of  income.  Any  of  the  service  being  provided  by  the

appellant  does  not  covered  under  the  negative  list.  The  appellant  has

neither  claimed   exemption   under  any   notification   nor  produced   any

evidence  to  prove  that  they  have  provided  any  exempted  service  to

their  clients.   The   Apex   Court   has   held   in   the   case   of  Mysore   Metal

Industries  (1988  (36)  ELT  369  (SC))  that  the  burden  is  on  the  party

who   claims    exemption,    to    prove    the   facts    that   entitled    him    to

exemption.  Accordingly,  the  appellant  has  contravened  Section  68  of

the  Act  read  with  Rule  6  of the  Service Tax  Rules,  1994  as  they  have

failed  to  pay  service  tax  at  the  rate  specified   in   Section   66  in  such

manner   and    within    such    period    as    may    be    prescribed    and    also

contravened  Section   70  of  the  Act  read  with   Rule  7  of  the  rules  as

they  have  failed  to  assess  their  tax  liability  properly  and  hence,  short

paid  Service Tax  amounting  to  Rs.1,69,431/-.

(3)   The  appellant  has  deliberately  suppressed  the  material  facts  from  the

department  with  an  intention  to  evade  payments  of  Service  Tax  and

accordingly  liable  to  penalty  under  the  provisions  of  Section  78  of the

Finance  Act,  1994.

Being  aggrieved  with  the  impugned  order,  the  appellant  preferred  this

ppeal  on  the  grounds  reproduced  in  following  paragraphs.

1      The  liability  of  service  tax  confirmed  by  the  adjudicating  authority  vide

pugned   order   has   been   worked   out   on   differential   income   noticed   on

econciliation   of  income   as   per   books   of  accounts,   details   of  which   are   as

entioned  below:

2016-175Eg7-i6T5 2017-18516461Sl.NO.
Particular

1 NFfaiabiE  Income  as  per  Balance
Sheet
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5.            I   have   carefully   gone   through   the   fact:s   of   the   case   available   on

record,  grounds  of  appeal  in  the  Appgal   Memorandum  and  oral  submissions

made   by  the  appellant  at  the  time  of  hearing.   The   issues  to   be  decided   in

this   case   are    whether   the    impugned    order   passed    by   the   ad].udicating

authority  confirming  the  demand  is  legal  and  proper  or otherwise.

6.         It   is   observed   that   the   appellant   has   not   made   any   submission

against  t:he  demand  confirmed  by  the  adjudicating  authority  as  per  para-

2.1   (i)   above   towards   Cenvat   Credit   of   Rs.   1,070/-wrongly   availed   on

insurance  and  telephone  services.  Accordingly,  I  do  not  find  any  reason  to

intervene  in  the  impugned  order  to  the  extent  of the  said  demand  of  Rs.

1,070/-   confirmed   by   the   adjudicating   authority   alongwith   interest   and

imposed  penalty,  as  mentioned  in  para-2.1   (i),  para-2.1  (iii)  and  para-2.1

(v)  above.  The  same  are  held  to  be  upheld  against  the  appellant.

Further,  as  regards  the  demand  confirmed  against  short  payment of

ervice  tax  detected  during  reconciliation  of  financial  records  with  the  ST-

Returns,  it  is  observed  that  the  appeHant  has  contended  that  they  are

ntitled   for   the   abatement,   as   mentioned    in   above   para-3.2,   as   per

otification  No.   24/2012  dated  06.06.2012.  The  relevant  contents  of  the

aid  notification  are  reproduced  as  below:

"Notific:ation No. 24/2012 -Service Tax

``2.   In   the   Service  Tax   (Determlnation   of  Value)   Rules,   2006   (hereinafter

referred   to   as   the   said   rules),   for   rule   2A,   the   following   rule   shall   be

substituted,  namely: -

"2A.  Determination  of  value  of  service  portion  in  the  execution  of  a  works

contract.-   Subject   to   the   provisions   of   section   67,   the   value   of  service

portion  in  the  execution  of  a  works  contract  ,  referred  to  in  clause  (h)  of

section   66E   of   the   Act,   shall   be   determined   in   the   following   manner,

namely:-

(i)  Value  of  service  portion  in  the  execution  of  a  works  contract
shall  be  equivalent  to  the  gross  amount  charged  for  the  works
contract  less  the  value  of  property  in  goods  transferred   in  the
execution of the said works contract.
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Where the value  has  not been  determined  under clause  (i), the
on   liable  to   pay  tax   on   the  service   portion   involved   in   the

cution  of  the  works  contract  shall  determine  the  service  tax
able in the following manner,  namely:-

in  case  of  works  contracts  entered  into  for  execution  of  original  works,

ice  tax  shall  be  payable  on  forty  per  cent  of  the  total  amount  charged

he works contract;

in   case   of  works   contract   entered   into   for  maintenance   or   repair  or

nditioning  or  restoration  or  serviclng  of  any  goods,  service  tax  shall  be

ble   on   seventy   percent   of  the   total   amount   charged   for   the   works

In  case  of other works  contracts,  not  covered  under sub-clauses  (A)  and

including   maintenance,   repair,   completion   and   finlshing   services  such

lazing,  plastering,  floor  and  wall  tiling,  Installation  of  electrical  fittings  of

an

the

7.1I

para-9
service
`Gross  I

Income'

grounds

the  ben

Tax    (D

under

after   d

executi

appe"a

in  supp

mention

contenti

are  reje

8.F

are   ent

mention

20.06.2

mmovable  property  ,  service  tax  shall  be  payable  on  sixty  per  cent  of

total amount charged for the works contract;"

find  that  as  per  the  summary  of  the  reconciliation  as  mentioned  at

f  the   impugned   order,   the  value  of  goods   used   in   works  contract

s  mentioned  at  Sr.   No.   5  of  the  table  has  been  deducted  from  the

come'   reflected  in  Balance  Sheet  Before  arriving  at  the  `Net Taxable

The  same  details  have  also  been  submitted  by  the  appellant  in  their

of appeal  submitted  in  the  appeal  memorandum.  Further,  I  find  that

fit  of  abatement  as  per  the  provisions  of  Rule  2A  (ii)  of  the  Service

termination    of   Value)    Second    Amendment    Rules,    2012    [notified

otification   No.   24/2012-Service  Tax]   is   not  available   in   the   cases,

the  value  of  service  portion   in   case  of  a  works  contract  is  arrived

duction    of   the    value   of   the    property    in    goods    involved    in    the

n  of  such  work  contract  in  term  of  Rule  2A  (i)  of the  said  rules.  The

t  has  not  made  any  further  submission  or  produced  any  documents

rt  of their  contention  for  abatement  of an  amount  of  Rs.  57,503/-as

d  in  para-3.2  above.  Accordlngly,  I  do  not  find  any  merit  in  the  said

n  of the  appellant  that  they  are  entitled  for the  abatement  and  they

rther,   it  is  observed  that  the  appellant  has  contended  that  they

led   for  the   deduction   of  the   amount   towards   eligible   RCM,   as

d    in    above    para-3.2,    as    per   Notification    No.    30/2012    dated

12.  The  relevant  contents  of  the  said  notification  are  reproduced
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"Notification 30/2012 Service Tax dated 20.6.2012

GSR ...... (E).-In   exercise   of   the   powers   conferred

Central  Government  hereby  notifies  the  following  taxable  servlces  and  the

extent  of service  tax  payable  thereon  by  the  person  liable  to  pay  service  tax

for the  purposes of the  said  sub-section,  namely:-

I.              The  taxable  services,

(A)   (i)   .....

®

(v)  provided  or  agreed  to  be  provided  by  way  of  renting  of  a  motor

vehicle  designed  to  carry  passengers  to  any  person  who  is  not  in  the

similar  line  of  business  or  supp/y  of  manpower  for  any  purpose  [  or

security  service-(  Inserted  by  Notification  No.45/2012-ST,  dated  7-8-

2012  w.e.f.  7-8-2012.)]  or service  portion  in  execution  of works

contract    by    any    individual,    Hindu    undivided    Family    or

partnership    firm,    whether    registered    or    not,    including
association  of  persons,  located  in  the  taxable  territory  to  a
business  entity  registered  as  body  corporate,  located  in  the
taxa ble territory;

(11)   The  extent  of service  tax  payat)le  thereon  by  the  person  who  provides  the
service  and  any  other  person  liable  for  paying  service  tax  for the  taxable

services   specified   in   paragrapp.  I   shall   be   as   specified   in   the  following

table,  namely:   -]   [  Substituted  by  Notification  No.7/2015-ST,  dated  1-3-

2015   w.e.f.   1-3-2015.   Before  substitution,   it  stood  as  under:   "(11)  The

extent  of  service  tax  payable  thereon   by  the   person  who  provides  the

service  and  the  person  who  receives  the  service  for  the  taxable  services

specified  in  (I)  shal/  be  as  specified  in  the  following  table,  namely:  -'']

Sl. Description        of        a Pa-rce ntage               of Percentage              of
No. service service  tax  payable service  tax  payable

by        the        person by        any        person
providing  service liable      for      payingserviceTaxotherthantheserviceprovider

9 in            respect           ofservicesprovidedoragreedtobeprovidedinserviceportioninexecutionofworkscontract 500/o 500/o

1         The   appellant   has   also   produced   sample   copy   of   t:he   Work   Order

ued    by    one    of    their    client    namely    M/s.    Godrej    Properties    Limited,

medabad,   in   support   of   their   contention   that   50°/o   of   the   Service   Tax

yable    is   to    be    paid    by   the    recipient   and    accordingly   at   the   time   of

nciliation,   the   amount   shown   at   Sr.   No.   (2)   of  the   table   at   para-3.2
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ould  be  deducted  from  the  gross  receipt  as  ment:ioned  in  their  books

nts.  The  appellant  has  also  produced  a  summary  (half  yearly  basis)

rt  of  the  said   contention.   On   going   through   the   submission   of  the

t   as   well   as   the   provisions   of  the   Notification   No.   30/2012   dated
ilo

12,    I   find   that   the   appellant^prima   facie   eligible   for   the   benefit

aid     notification,     which     needs     verification     by     t:he     adjudicating

urther,    I   find    as    per   para-20    of   the    impugned    order   that   the

ity    for    personal    hearing    to    the    appellant    was    granted    by    the

ting     authority     three     times     on      17.07.2020,     21/22.07.2020     &

20  and  t:he  appellant  did  not  appeared  for  P.H.  Hence,  the  case  was

by    the    adjudicating    authority    on    the    basis    of   the    documents

on   file   only.   The   appellants    in    their   appeal    memorandum   also

d  that  in  the  scenario  of COVID  19,  they  could  not  be  able  to  attend

I   hearing   and   the   order   has   been.  passed   without   considering   the

their case.

ccordingly,  I  find  that  it  would  be  in  the  interest  of ].ustice  to  remand

er  back  to  the  adjudicating  authority  to  examine  the  issue  whether

ellant     is     eligible     of    the     said     Notification     No.     30/2012     dated

12  and  to  re-determine  the  short  payment  of Service  Tax,  if any,  on

ion   of   the   relevant   documentary   evidences   and   decide   it   afresh

the  principles  of natural  justice.

urther,  the  appellant  is  directed  to  produce  the  relevant  documents,

tis faction  of the  ad].udicating  authority,  in  support  of their claims  for

n  of the  amounts  from  t:he  gross  receipts  on  account  of  RCM  as  per

ification    No.    30/2012    dated    20.06.2012    before   the    adjudicating

so  as  to  examine the  said  issue  on  merits  and  decide  it  afresh.

careful     consideration     of     the     relevant     legal     provisions     and

on  made  by  the  appellant,  I  passed  the  Order as  below:

As    regards    the    demand    of   Cenvat    Credit    wrongly    availed    on

insurance     and     telephone    services    amounting     to     Rs.     1,070/-

confirmed   under  the  proviso  to  Section   73   (1)  of  the   Finance  Act,

1994   read   with   the   provisions   of   Rule   14   (1)   (ii)   of  the   Cenvat

Credit    Rules    and    ordered    to    be    recovered    alongwith    interest

leviable   thereon   as   well   as   the   penalty   imposed   of   Rs.    1,070/-
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under  Section  78  (1)  of the  Finance  Act  readwith  Rule  15  (3)  of the

Cenvat  Credit   Rules,   I   uphold   t:he   impugned   order  passed   by  the

adjudicating  authority to  t:hat extent.

(ii)    As  regards  the  demand  of  Service  Tax  amounting  to  Rs.1,69,431/-

confirmed   on   account  of  difference  of  receipt  of  income  observed

during  reconciliation    between  financial  st:atements  and  ST-3  return

and  the  penalty  of  Rs.1,69,431/-imposed  on  the  appellant,  I  reject

the   contention   of   the   appellant   in   respect   of   abatement   under

Notification    No.    24/2012-Service   Tax,    as    discussed    in    para-7.1

above  and  the  impugned  order is  upheld  to that extent.

However,   in  respect  of  the  contention  of  the  appellant  for

the   deduction   of  the   amount  towards   RCM   under   Notification   No.

30/2012  dated  20.06.2012,  I  set  aside  the  impugned  order  to  that

extent  and  remand  back  the  matter to  t:he  adjudicating  authority  to

examine  the   said   issue   on   merits  as  discussed   in   para-8.3   above

and  decide  it  afresh,  following  the  principles  of  natural  justice.  The

penalty  may  also  be  re-determined  accordingly.

(iii)   The  appellant  is  directed  to  produce  the  relevant  documents,  to  the

satisfaction    of   the   adjudicating    authority,    to    substantiate   their

contention  as  made  in  the  appeal  memorandum.

0.      The  appeal  filed  by  the  appellant  stands  disposed  off in  above  terms.

i:i--hTl--:s-::-;::--Tit----
Commissioner (Appeals)

Attested

i.11.<: .:..   :_-I-
(M.P.Sisodiya)

perintendent  (Appeals)
ntral  Excise,  Ahmedabad

Regd.  Post  A.  D

/s.  Rutvik  Power  Services,

/2,  Market Yard,

snagar-384315
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