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Passed by Shri. Akhilesh Kumar, Commissioner {Appeals)

T Arising out of Order-in-Original No 16/AC/MEH/CGST/20-21 issued by Asst Commissioner,
Central Tax,mehsana division, Gandhinagar commissionerate.

31 afremat @1 < vd uar Name & Address of the Appeliant / Respondent

M/s Rutvik Power Services,40/2,Market Yard,Visnagar-384315
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
I+ an appeal or revision application, as the one may be against such order, to the appropriate authority

inthe following way :
Wi TER BT T AT
Revision application to Government of India :
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(i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
prpviso to sub-section (1) of Section-35 ibid
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(ii' _In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
atother factory or from one warehouse to another during the course of processing of the goods in a
whrehouse or in storage whether in a factory or in a warehouse.

(D in case of rebate of duty of excise on goods exported to any country or territory outside India of
excisable material used in the manufacture of the goods which are exported to any country or
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(b) In cake of rebate of duty of excise on goods exported to any country or territory outside India of N
on excisable material used in the manufacture of the goods which are exported to any country
or tefyitory outside India.

m afe mwmmwﬁwﬁmmwﬁ)mﬁﬁmwwm
(€) in cake of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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(d):  Credt of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Comnissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

998. "
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The [above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
soudht to be appealed against is communicated and shall be accompanied by two copies each
of tHe OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
ncing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under .

Majqr Head of Account.
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The|revision application shall be accompanied by a fee of Rs.200/- where the amount invoived
is Rypees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac,

o, a%ﬁﬂqwaﬂgﬁwwmm@aﬂwaﬁﬁm:—
Appeal to Gustom, Excise, & Service Tax Appellate Tribunal.

() %‘frJ SHoadt affam, 2017 @ ERT 112 % afafa—

r Section 112 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Kloor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

othér than as mentioned in para-2(i) (a) above.

(a)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be accompanied against (one
whith at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
ameunt of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
norhinate public sector bank of the place where the bench of any nominate public sector bank of
the|place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appeliant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item of the
court fee Act, 1975 as amended.

(5) ﬁmﬁdﬁﬂmﬁaﬁwmmﬁwﬁaﬁmﬂﬁmaﬂmﬁﬁﬁmm%ﬁ?ﬂmw,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appelate Tribunal (Procedure) Rules, 1982.

(6) vﬁmg&aﬁawwqﬁﬁwaﬂaﬁawﬁm{ﬁ_@ﬂ%ﬁmﬁﬁ%mﬁﬁ

. ' Fder Hi (Demand) U4 &8 (Penalty) &7 10%1&WWW%IW, sifdram qd 99T 10 7S
YT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
(7)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83

& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

. (1) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i) amount payable under Rule 6 of the Cenvat Credit Rules.

w aﬁwtwﬁrmﬁvwﬁmtma@wmwmmﬁmﬁaaﬁmﬁmww%
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6( In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
digpute.”

.| Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
Tdx Act,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) Act,2017 may file an appeal before the appeliate tribunal whenever it is constituted within three

ménths from the president or the state president enter office.
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ORDER-IN-APPEAL

1. This order arises out of an appea! filed by M/s. Rutvik Power Services,
40/2, Mhrket Yard, Visnagar-384315(hereinafter referred to as ‘appellant’)
against [Order in Original No. 16/AC/MEH/CGST/20-21 dated 31.07.2020
(hereindfter referred to as ‘the impugned order’) passed by the Assistant
Commisgioner, Central GST, Division-Mehsana, Commissionerate-

Gandhinagar (hereinafter referred to as 'the adjudicating authority’).

2.  Fgcts of the case, in brief, are that the appellant is engaged in
providing services under the category of “erection, commissioning &
installatjon” as well as “works contract services” and holding Service Tax
Registrgtion Number ABRPP5189RSD001.

2.1 Audit of the records of the appellant was carried out by the
departmental audit officers for the period from April, 2016 to June, 2017. .
Based ¢n the audit observations, a show cause notice no. 105/2019-20 has
been issued vide F.No. VI/1(b)-1798/Rutvik PS/IA/18-19/AP-57 to the said

appellapt for demand and recovery of the amounts as mentioned below:

(i)| Cenvat Credit of Rs. 1,070/- on account of wrong availment of
cenvat credit on insurance and telephone services.

(i) Service tax amounting to Rs. 1,69,431/- on account of short
payment of service tax noticed on reconciliation of income, as
declared in ST-3 Returns for the period vis-a-vis their financial
records.

(i) Penalty proposed under Section 78(1) of the Finance Act, 1994
readwith Rule 15 (3) of the Cenvat Credit Rules, on account of
the demands proposed at (i) above.

(iY) Penalty proposed under Section 78 (1) of the Finance Act, 1994, .
on account of the demands proposed at (ii) above.

(v) Interest at the appropriate rate on the demands proposed at (i)
above under Section 75 of the Finance Act, 1994 readwith Rule
14 (1) (ii) of the Cenvat Credit Rules.

(W) Interest at the appropriate rate op the demands proposed at (ii)
above under Section 75 of the Finance Act, 1994.

2.2 The show cause notice No. 105/2019-20 has been adjudicated by the
adjudifating authority vide the impugned order wherein all the demands,
propoged vide the show cause notice [as mentioned in above para-2.1] have
been tonfirmed and ordered to be recovered alongwith penalty & interest
leviabfe thereon. The grounds on which the adjudicating authority has
confirv&ned the demands vide impugned order are briefly reproduced below:

Page 4 of 12
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(1) The appellant has availed Cenvat Credit of Rs. 1,070/~ on insurance
and telephone services for personal use which is not eligible as per
the exclusion clause detailed under the provisions of Rule 2(l) of the
Cenvat Credit Rules, 2004. In case of Carrier AC & Refri. Ltd. Vs.
CCE, Delhi-IV (2016 (41) STR 824 (Tri.-Chan) also, it has been
specifically ruled out that Cenvat Credit on input services of personal

use or consumption of employees is not eligible.

(2) During reconciliation between financial statements and 5T-3 return
for the same period, it was observed that there is a difference in
showing receipts of income. Any of the service being provided by the
appellant does not covered under the negative list. The appellant has
neither claimed exemption under any notification nor produced any

. evidence to prove that they have provided any exempted service to

their clients. The Apex Court has held in the case of Mysore Metal

Industries (1988 (36) ELT 369 (SC)) that the burden is on the party

who claims exemption, to prove the facts that entitled him to

exemption. Accordingly, the appellant has contravened Section 68 of
the Act read with Rule 6 of the Service Tax Rules, 1994 as they have
failed to pay service tax at the rate specified in Section 66 in such
manner and within such period as may be prescribed and also
contravened Section 70 of the Act read with Rule 7 of the rules as
they have failed to assess their tax liability properly and hence, short

. paid Service Tax amounting to Rs. 1,69,431/-.

(3) The appellant has deliberately suppressed the material facts from the
department with an intention to evade payments of Service Tax and

accordingly liable to penalty under the provisions of Section 78 of the

Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant preferred this

ppeal on the grounds reproduced in following paragraphs.

(a¥}

3.1 The liability of service tax confirmed by the adjudicating authority vide

impugned order has been worked out on differential income noticed on
deconciliation of income as per books of accounts, details of which are as

mentioned below:

zl' Particular 2016-17 2017-18
0.
Net Taxable Income as per Balance 3297105 516461
o B Sheet
v ‘/'g.-
: 5_3) Page 5 of 12
&/
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2 Taxable Income as per 5T-3 Return 2337262 346764
3 Difference of Taxable Value 959843 169697
4 Service Tax liability 143976 25445
5 Total Tax liability ) 169431

3.2 As regards the difference of taxable value, the appellant has submitted
that the Service tax was paid by them at full rate in respect of Erection
Commjssioning service, whereas Service Tax in respect of Works Contract
Service was paid after taking abatement as per Notification No. 24/2012
dated [06.06.2012 and deduction of eligible RCM as per Notification No.
30/2012 dated 20.06.2012. However, the adjudicating authority has not
considered the said fact and not granted said deductions. The separate
summary of such benefits are as under: i

Sr. | Particular 2016-17 2017-18

No. .
1 Abatement admissible 57503 NIL

D RCM 902340 169697

3 Total 959843 169697

3.3 The appellant has also submitted copies of the following documents in

support of their contention.
(i) Copy of Profit & Loss Account for F.Y. 2016-17 and F.Y. 2017-18

(April-June)
(i) Copy of Service Tax Return
(iil)  Copy of working of Service Tax Calculation
(d)  Work Order of Client @

3.4 The appellant has also contended that the notices for personal hearing
for varjous dates were issued by the adjudicating authority within shor-t time
and in|scenario of COVID 19 they were not been able to attend personal
hearing. Accordingly, the adjudicating authority has passed impugned order
without considering the fact of their case.

4, The appellant was granted opportunity for personal hearing on
23.06.2021 through video conferencing. Shri Arpan Yagnik, Chartered
Accountant, appeared for personal hearing as authorised representative of
the apgellant. He re-iterated the submissioné made in Appeal Memorandum.
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5. I have carefully gone through the facts of the case available on
record, grounds of appeal in the Appeal Memorandum and oral submissions
made by the appellant at the time of hearing. The issues to be decided in
this case are whether the impugned order passed by the adjudicating
authority confirming the demand is legal and proper or otherwise.

6. It is observed that the appellant has not made any submission
against the demand confirmed by the adjudicating authority as per para-
2.1 (i) above towards Cenvat Credit of Rs. 1,070/- wrongly availed on
insurance and telephone services. Accordingly, I do not find any reason to
intervene in the impugned order to the extent of the said demand of Rs.
1,070/- confirmed by the adjudicating authority alongwith interest and
imposed penalty, as mentioned in para-2.1 (i), para-2.1 (iii) and para-2.1
(v) above. The same are held to be upheld against the appellant.

7. Further, as regards the demand confirmed against short payment of
cervice tax detected during reconcitiation of financial records with the ST-
3 Returns, it is observed that the appellant has contended that they are
Entitled for the abatement, as mentioned in above para-3.2, as per
Notification No. 24/2012 dated 06.06.2012. The relevant contents of the

Eaid notification are reproduced as betow:

“Notification No. 24/2012 - Service Tax

"2, In the Service Tax (Determination of Value) Rules, 2006 (hereinafter

referred to as the said rules), for rule 2A, the following rule shall be

substituted, namely:-

"IA. Determination of value of service portion in the execution of a works
contract.- Subject to the provisions of section 67, the value of service
portion in the execution of a works contract , referred to in clause (h) of
section 66F of the Act, shall be determined in the following manner,
namelfy:-

(i) Value of service portion in the execution of a works contract
shall be equivalent to the gross amount charged for the works
contract less the value of property in goods transferred in the

execution of the said works contract.

Page 7-0f 12
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Where the value has not been determined under clause (i), the
son liable to pay tax on the service portion involved in the
cution of the works contract shall determine the service tax

able in the following manner, namely:-

in case of works contracts entered into for execution of original works,
ice tax shall be payable on forty per cent of the total amount charged
the works contract; ’

in case of works contract entered into for maintenance or repair or

bnditioning or restoration or servicing of any goods, service tax shall be

payBble on seventy percent of the total amount charged for the works

con

(©)

tract;
in case of other works contracts, not covered under sub-clauses (A) and

(B)) including maintenance, repair, completion and finishing services such

as dlazing, plastering, floor and wall tiling, installation of electrical fittings of

an
the

7.1 I

mmovable property , service tax shall be payable on sixty per cent of

total amount charged for the works contract;”

find that as per the summary of the reconciliation as mentioned at

para-9 ¢f the impugned order, the value of goods used in works contract

service

‘Gross I
Income’
grounds

hs mentioned at Sr. No. 5 of the table has been deducted from the
ncome’ reftected in Balance Sheet Before arriving at the '‘Net Taxable
The same details have also been submitted by the appellant in their
of appeal submitted in the appeal memorandum. Further, I find that

the bengfit of abatement as per the provisions of Rule 2A (it) of the Service
Tax (Determination of Value) Second Amendment Rules, 2012 [notified
under Notification No. 24/2012-Service Tax] is not available in the cases,

wherein

the value of service portion in case of a works contract is arrived

after deduction of the value of the property in goods involved in the
executidn of such work contract in term of Rule 2A (i) of the said rules. The
appellart has not made any further submission or produced any documents
in suppgrt of their contention for abatement of an amount of Rs. 57,503/- as

mention
contenti
are reje

led in para-3.2 above. Accordingly, | do not find any merit in the said
bn of the appellant that they are entitied for the abatement and they

cted.

8. Further, it is observed that the appellant has contended that they

tled for the dedu‘ction of the amount towards eligible RCM, as
d in above para-3.2, as per Notification No. 30/2012 dated
112. The relevant contents of the said notification are reproduced
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“Notification 30/2012 Service Tax dated 20.6.2012

GSR...... (E).-In exercise of the powers conferred ... , the
Central Government hereby notifies the following taxable services and the
extent of service tax payable thereon by the person liable to pay service tax
for the purposes of the said sub-section, namely:-
I The taxable services,
(v) provided or agreed to be provided by way of renting of a motor
vehicle designed to carry passengers to any person who is not in the
similar line of business or supply of manpower for any purpose [ or
security service- ( Inserted by Notification No.45/2012-S7, dated 7-8-
2012 w.e.f. 7-8-2012.)] or service portion in execution of works
contract by any individual, Hindu Undivided Family or
. partnership firm, whether registered or not, including
association of persons, located in the taxable territory to a

business entity registered as body corporate, located in the

taxable territory;

(II) The extent of service tax payable thereon by the person who provides the
service and any other person liable for paying service tax for the taxable
services specified in paragraph I shall be as specified in the following
table, namely: -] [ Substituted by Notification No.7/2015-ST, dated 1-3-
2015 w.e.f. 1-3-2015. Before substitution, it stood as under: "“(II) The
extent of service tax payable thereon by the person who provides the
service and the person who receives the service for the taxable services
specified in (I) shall be as specified in the following table, namely: -"]

Sl Description of a'| Percentage of | Percentage of
No. service service tax payable | service tax payabie
by the person|by any person
providing service liable for paying

service Tax other
than the service

provider
9 in respect of 50% 50%
services provided or '
agreed to be

provided in service
portion in execution
| of works contract

8|1 The appellant has also produced sample copy of the Work Order
igsued by one of their client namely M/s. Godrej Properties Limited,

Ahmedabad, in support of their contention that 50% of the Service Tax
ppyable is to be paid by the recipient and accordingly at the time of

-/.ef/‘_hrée\g&nciliation, the amount shown at Sr. No. (2) of the table at para-3.2
" I e
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vwould be deducted from the gross receipt as mentioned in their books

of accolints. The appellant has also produced a summary (half yearly basis)
in suppprt of the said contention. On going through the submission of the
appellant as well as the provisions of the Notification No. 30/2012 dated
20.06.2012, 1 find that the appellant prlma facie eligible for the benefit

under paid notification, which needs verification by the adjudicating
authoritly.
8.2 Rurther, I find as per para-20 of the impugned order that the

opportupity for personal hearing to the appellant was granted by the
adjudicgting authority three times on 17.07.2020, 21/22.07.2020 &
28.07.2P20 and the appeltant did not appeared for P.H. Hence, the case was
decided| by the adjudicating authority on the basis of the documents
availablge on file only. The appellants in their appeal memorandum also

conten

person

jed that in the scenario of COVID 19, they could not be able to attend
| hearing and the order has beern passed without considering the

facts of [their case.

8.3

Accordingly, I find that it would be in the interest of justice to remand

the matter back to the adjudicating authority to examine the issue whether
the appellant is eligible of the said Notification No. 30/2012 dated
20.06.2D12 and to re-determine the short payment of Service Tax, if any, on
verificaion of the relevant documentary evidences and decide it afresh

following the principles of natural justice.

8.4

Hurther, the appeilant is directed to produce the relevant documents,

to the shtisfaction of the adjudicating authority, in support of their claims for

deduct

ign of the amounts from the gross receipts on account of RCM as per

the Nofification No. 30/2012 dated 20. 06 2012 before the adjudicating
authority so as to examine the said issue on merits and decide it afresh.

9. Of careful consideration of the relevant legal provisions and

submission made by the appellant, I passed the Order as below:

(i)

As regards the demand of Cenvat Credit wrongly availed on
insurance and telephone services amounting to Rs. 1,070/-
confirmed under the proviso to Section 73 (1) of the Finance Act,
1994 read with the provisions of Rule 14 (1) (i) of the Cenvat
Credit Rules and ordered to be recovered alongwith interest

leviable thereon as well as the penalty imposed of Rs. 1,070/-
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under Section 78 (1) of the Finance Act readwith Rule 15 (3) of the
Cenvat Credit Rules, T uphold the impugned order passed by the
adjudicating authority to that extent.

(ii) As regards the demand of Service Tax amounting to Rs.1,69,431/-
confirmed on account of difference of receipt of income observed
during reconciliation between financial statements and ST-3 return
and the penalty of Rs.1,69,431/-imposed on the appellant, I reject
the contention of the appellant in respect of abatement under
Notification No. 24/2012-Service Tax, as discussed in para-7.1
above and the impugned order is upheld to that extent.

However, in respect of the contention of the appellant for
the deduction of the amount towards RCM under Notification No.
30/2012 dated 20.06.2012, I set aside the impugned order to that
extent and remand back the matter to the adjudicating authority to
examine the said issue on merits as discussed in para-8.3 above
and decide it afresh, following the principles of natural justice. The

penalty may also be re-determined accordingly.

(iii) The appellant is directed to produce the relevant documents, to the
satisfaction of the adjudicating authority, to substantiate their

contention as made in the appeal memorandum.

0. The appeal filed by the appellant stands disposed off in above terms.

M 24
o[ e

‘(Akhilesh Kumar)
Commissioner (Appeals)

Attested

i
(M.P.Sisodiya)

pperintendent (Appeals)
entral Excise, Ahmedabad

Bly Regd. Post A. D

M/s. Rutvik Power Services,
4p/2, Market Yard,
Vlsnagar-384315
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The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
The Principal Commissioner, CGST and Central Excise,
Commissionerate-Gandhinagar.

The Deputy /Asstt. Commissioner, Central GST, Division-Mehsana,
Commissionerate-Gandhinagar.

The Deputy/Asstt. Commissioner (Systems), Central Excise,
Commissionerate-Gandhinagar.

Guard file

RPA Fite
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